Kyiv Post

LEGAL
QUARTERLY

December 20, 2019 Vol. 6, Issue 4




@ ® <> M www.kyivpost.com & ﬂ‘] ) -

Nov. 22, 9:11 pm Now. 21, 5:27 pm Nov. 18, 110 pm

Leshchenko: London High Court UPDATE: Plan to increase income Ukraine’s agriculture exports can
decides to drop Kolomoisky and taxes alarms business community pass record-breaking $18 billion in
Boholyubov case 2018

Askold Krushelnycky Matthew Kupfer Jack Laurenson

Nov. 16, 10:42 am MNov. 16, 10:07 am MNov. 16, 9:49 am

Harvest Of Cash: Big agroholdings Ukeraine still stuck with land-sales Ukrzaliznytsia hurts grain trade
use political clout to reap sweet moratorium with its antiquated monopoly

subsidies from ...

Matthew Kupfer llya Timtchenke Oleksiy Sorokin

Helping you make sense

of an unpredictable world.

Support independent journalism.
Subscribe!

per year
Online benefits include:

* Unlimited access to all exclusive Kyiv Post stories online

* Hourly updated feed of news stories, analysis, multimedia,
opinions and more

* Archives dating back to 1997 1(57

1v Post

UKRAINE'S GLOBAL VOICE

www.kyivpost.com



Editor's Note

We are living in a digital world, so what role will Ukraine play?

Ukraine's information technology industry has boasted of its brilliance and importance to
the country for much of the past five years. It has also been widely praised from many quar-
ters, with experts predicting that the rise of the Ukrainian IT is inevitable and unstoppable.

Yet Ukraine still cannot fully utilize its huge reserve of over 200,000 tech specialists.
Agriculture remains the largest source of the country's gross domestic product, 12%, while
the tech sector contributes only 4%.

Yes, Ukraine has become the birthplace of at least two so-called unicorn companies, includ-
ing Grammarly and GitLab, startups that are now worth more than $1 billion. But even these
firms aren't chiefly Ukrainian, as their main offices are incorporated far from their mother-
land — in the United States.

This proves that, as soon as they find recognition, most local skilled tech specialists move
abroad. Why? They say it's because of poorly-written laws for the protection of intellectual
property rights and few investment opportunities.

So maybe Ukraine is simply not ready to turn into a tech nation right now? Maybe it needs
time to catch up with world leaders? Shall we just sit and wait?

The local tech community is against that idea. Ukrainian IT specialists insist Ukraine needs
to act now by acknowledging that the tech industry is the country's top priority and that it
needs proper, up-to-date legislation here and now.

In this Legal Quarterly, we look at the opportunities for Ukraine's IT sector and the legal
challenges it faces.

All of our contacts are available online at http://www.kyivpost.com/contacts/
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Mykhailo Fedorov, the minister of digital
transformation, speaks about his major
goals on the electronic government in
Ukraine at the Kyiv Post Tiger Conference
on Dec. 10, 2019. Starting with electronic
driver's licenses and car registration
documents, the minister aims to move all
public services online in the next three to
five years. (Oleg Petrasiuk)

By Natalia Datskevych,
datskevych@kyivpost.com

vkhailo Fedorov:

kraine has real
political will to
digitalize state

ver the past three months, Mykhailo
Fedorov has been in the spotlight of
the media and the public. The young-
est minister of the Ukrainian government,
Fedorov leads the newly-created Ministry of
Digital Transformation.
At the age of 28, Fedorov is responsible for
implementing an idea known as The State
in a Smartphone, a big election promise of

President Volodymyr Zelensky.

The major goal is to transfer 100% of state
services online in the next three to five years,
which Fedorov and the newly hired 133 em-
ployees of the ministry are working on.

“If a service isn’t available online, it doesn’t
exist at all,” Fedorov said about his ministry’s
end goal.

So far, not everything has been working
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out as Fedorov expected. In August, when he was still a lawmaker from
Zelensky’s party, Servant of the People, Fedorov and his team prepared
35 draft laws for Ukraine’s e-government and tech industry. The plan
was to adopt them by the end of the year.

But when he became the minister on Aug. 29, his vision shifted. Now
Fedorov relies more on technology rather than on legal changes, which
take too long to make.

“If we will start changing laws, trying to pass them through ev-
ery reading, then our country will see The State in a Smartphone in 20
years,” he said.

As a result, one of the decisions was to try to bring in digital services
using the gaps in existing legislation.

Enter Diia

The ministry is launching Diia (Ukrainian for “action”), a mobile appli-
cation for state services. At the start, it will provide two services: elec-
tronic driver's licenses and car registration documents.

On Dec.16, some 20,000 drivers who registered for beta testing will
start testing the application in real life. If the testing is successful, in
February 2020 the app will be available for everybody.

“We will look at how many people are using it, and what is their cul-
ture of using online public services, so we can plan our actions for the
next year,” said Fedorov. “We will understand if we are doing it the right
way or not.”

The target is for Diia to have at least one million active users by the
end of 2020, but ideally three million, according to Fedorov. This ex-
plains the choice of the first services.

“This will help us to have a big audience. What driver wouldn’t want
to always have their driving license and car registration documents in
their smartphone?” said Fedorov.

Other government electronic services will be gradually added to Diia.

Results and plans

In parallel to launching Diia, the ministry filed 20 draft laws on digi-
talizing the country to the parliament. Some proposed amendments to
existing laws were already adopted.

For example, an important law on electronic registers was adopted in
the first reading, which will accelerate public services and make it easier
for Ukrainians to communicate with state bodies. It will allow them to
solve any question in one, maximum two visits to a state administrative
center, instead of running from one office to another multiple times.

However, even if the law is adopted in its second reading, it will come
into force no earlier than Jan. 1, 2022.

In addition, some changes that are crucial for the economy were al-
ready made to existing laws. One of them creates an “electronic office”
for construction companies, which will minimize corruption risks.

“It will save billions of hryvnias,” Fedorov said.

The next laws that Fedorov needs the parliament to adopt are the
Law on Electronic Registers in a second reading, the Law on Using
Personal Data, or the so-called General Data Protection Regulation
(GDPR), and the Law on E-residency, which will allow foreign citi-
zens to use government services, register companies and do business in
Ukraine.

Plus, starting in 2020, public servants will find it easier to file their
online declarations of assets and income, because the declarations sys-
tem will be interconnected with property registers.

[KYIV POST LEGAL QUARTERLY] #04/2019

President’s support

As much as Fedorov wants to accelerate the process of the country’s
digitalization, there is still a room for growth, especially in mid-level
management.

“If a service isn’t available online, it
doesn't exist at all.’
— Mykhailo Fedorov,
Ukraine’s digital transformation minister

“There isn’t enough expertise in general, but the core people that we
work with are really great experts,” he said.

For him, the ministry is like a startup, where people who used to
work in IT businesses are trying to change the poor reality in which
Ukrainians were forced to live for many years.

“It’s not depressing to work for the state at all. I like it,” said Fedorov.

While he understands that digitalizing the country completely will
take years, Fedorov is sure that it will happen because there is a strong
political will to do it.

“Every time Volodymyr Zelensky or Andriy Bohdan (the head of the
president's administration) call me, their first question is: ‘Where is The
State in a Smartphone?’” said Fedorov. “They all help me.” =
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Information
technology
specialists work in
the Kyiv office of
tech firm Ciklum
on Dec. 6, 2019.
The company
employs almost
3,000 Ukrainian
tech people. (Oleg
Petrasiuk)

By Natalia Datskevych,
datskevych@kyivpost.com

Ukrainian IT rides
lobal wave, needs
etter dlalogue

with government

kraine’s new parliament and Cabinet of Ministers Oleksandr Bornyakov, deputy minister of digital transfor-

have a record number of people who previously mation, says.
worked in the information technology industry. But expectations from the tech community — which ac-
And one of the key tasks for these people is to increase counts for 5% of Ukraine’s gross domestic product — also
the already rapid pace of local IT development. The indus- seem to be high. Tech specialists expect the government to
try’s revenues increase by 30% every year and could reach help with funding, implement fair taxation, develop tech-
$5.4 billion by the end of 2019. nology education and improve laws affecting their sector.
“We hope to double this number in the next five years,” Ukraine’s fifth largest tech employer, IT firm Ciklum,
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believes this is possible, given that the new government seems pre-
pared for a stable dialogue.

“There’s a feeling that they are ready to listen and react,” says
Oleksandr Snidalov, Ciklum’s vice president of delivery.

Big appetites for IT specialists

With the tech profession’s popularity booming domestically, Ukraine
has ranked 11th among the top 50 countries with the best software de-
velopers in the world in 2019, according to a report by Ukrainian IT ser-
vice company N-iX.

By the end of 2020, an additional 20,000 new tech specialists are ex-
pected to join the already existing 200,000-employee Ukrainian tech
community across companies concentrated mainly in Kharkiv, Kyiv,
Lviv, Dnipro and Odesa.

Ukraine’s biggest tech employer, EPAM, hired 1,500 IT specialists
alone in 2019, bringing its staff to a total of 7,500.

“There is an ambition, combined with real opportunities, to over-
come the mark of 10,000 IT developers within a year or two,” says
EPAM Ukraine head Yurii Antoniuk.

However, such a rapid growth in the industry could be even higher.
Experts say the market can employ many more IT specialists. Currently,
however, there just aren’t enough of them in Ukraine.

Around 20,000 new specialists graduate from Ukrainian universities
every year. Ideally, that number must be around 60,000 a year to satisfy
the needs of the tech market.

“The industry could absorb twice as many as the country can cur-
rently offer,” says Andrey Kolodyuk, managing partner at venture firm
AVentures Capital.

But even after graduating from university, students do not always
have the right level of education to get a job in leading companies.
Often, big tech companies in Ukraine have their own internal acade-
mies to teach the profession to newbies.

In Lviv, a city located 540 kilometers west of Kyiv that is Ukraine’s
third largest tech hub, state universities and private firms cooperate to
solve the problem of IT education.

The Lviv IT Cluster, an association that unites around 100 tech com-
panies, cooperates with two universities, Lviv Polytechnic National
University and Ivan Franko National University of Lviv. The association
prepares special training courses and provides its own experts to teach
students.

The total number of students already involved in the association’s
programs is over 2,000. And apart from teaching them, it also helps
them find work.

“It is know-how to help grads in the future to find a job,” says Stepan
Veselovskyi, the CEO at Lviv IT Cluster.

Prices going up
With such a high demand for more tech specialists, the salaries offered
to potential employees are going up too.

The average salary of an IT specialist in Ukraine is around $2,175 —
almost six times higher than salaries in other industries, according to
the latest research by the Kharkiv IT Cluster.

This creates another issue: Unlike India, Ukraine is no longer a coun-
try with a cheap labor force in IT.

“Ukraine is already not in the cheap segment (anymore),” AVentures
Capital’s Kolodyuk says.
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PUBLIC-PRIVATE PARTNERSHIPS
IN THE CONSTRUCTION SECTOR

The legal grounds for development of certain forms of
public-private partnerships (PPP) have been forming in
Ukraine for quite some time.

To put it simply, PPPs are contract-based, long-term
arrangements between public authorities or local self-
/ governments and privately-owned legal entities with

the purpose of attracting investment, development,
introduction and management of public facilities and

/ f services traditionally provided by the public sector.

I Pursuant to Article five of the Law of Ukraine on PPPs,
/?/ the following forms of PPPs are envisaged: conces-
: sion agreements; property management agreements
(provided that the private partner also has investment
obligations); agreements on joint activities; other agree-
ments (mixed agreements).

Poberezhnyk Alyona
PhD in Law, counsel at
GORO legal Law Firm

Concession agreements

On Oct. 3, 2019, the Law of Ukraine on Concession was adopted to improve legal
regulation of concession activity and harmonize legislation in the sphere of PPPs.

Under a concession agreement, a private partner (concession holder) receives ex-
clusive rights from the state for operation, servicing, investment and obtaining profits
from a state-owned asset. For this, he pays either a fixed amount or a percentage of
profit or asset value to the state (concessor).

The key advantages of Ukraine’s new law on concessions are provisions for de-
termination and establishment of procedures for initiating partnerships, tenders on
selection of the private partner and settlement of other organizational issues and the
establishment of clear procedures for this form of PPPs.

In addition, the new law envisages a number of guarantees for the protection of
participants of PPPs, in particular guarantees for concession holders and creditors
(the right to replace a concession holder with a different one, availability of special
or exclusive rights of the concession holder, etc.); simplification of the procedure of
allocation of land plots for the PPP projects; procedures for transforming leases into
concessions upon the request of leaseholder; the possibility of free choice in dispute
settlement mechanisms and the exclusion of the effect of the law on public procure-
ment of concessions.

Property management agreement
Considering the possibility of a property management agreement for the implementation
of a PPP project, one should take into account the typical features of such mechanisms.

In particular:

. The legislation does not contain special norms that would determine peculiar-
ities of legal relations in terms of property management as one of the forms of
a public-private partnership;

. The absence of successful and widely used practices for implementing prop-
erty management projects in Ukraine, in particular in the sphere of public
utility property;

. The necessity of making a payment to a manager and the absence of grounds for
carrying out improvements to property, which is managed by a private partner.

Agreement on joint activities

A typical example of a joint activity project that uses the PPP mechanism on regional
and local levels include residential construction projects under which a private partner
undertakes to plan, build and finance all design and development works while a local
government grants the right to use the land plot and ensures the necessary docu-
ments are issued according to local regulations.

After the completion of construction, the territorial community then gains municipal
ownership rights for certain parts of the residential building (for example, a specific
number of apartments provided for the specific needs of residents) or gains the right
to use such facilities on privileged conditions/free of charge.

Mixed agreements in PPPs

Ukrainian law does not provide a clear definition of a mixed agreement, only en-
visaging the possibility of a conclusion to an agreement by the parties that contains
elements of different agreements (a mixed agreement).

An investment agreement is one of the most popular forms of a mixed agreement,
though these too are not sufficiently regulated by current laws, which creates certain
problems for using this mechanism to structure investment projects.

Taking into account the above as well as the successful international practice of
using public-private partnership arrangements, it follows that PPPs are an effective
method of combining state resources with private sector investment to develop the
infrastructure, construction and implementation of ambitious projects.

“GORO legal” law firm

Kyiv, 72, Bolshaya Vasilkovskaya str, office 21
+38 (044) 383-18-57

+38(050) 436-00-77
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The number of IT specialists and the revenue

of the industry in Ukraine
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Despite the

war with Russia
and political
turbulence, the
Ukrainian tech
industry has

been showing
significant growth
over the last years,
generating revenue
twice as high as in
2015. By the end of
2019, it's expected
to reach around
$5.4 billion.
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As aresult of this change, some companies are look-
ing to other places to minimize their costs. For example,
Ciklum has already opened a branch in Pakistan.

Positive trends

Ukraine’s IT industry has also started gradually switching
from a pure outsourcing destination to a place that pro-
vides tech services, something that adds value for clients,
according to Ciklum’s Snidalov.

Ukraine’s largest IT cities as of the number

of specialists

Ukraine’s top three largest IT hubs of Kyiv, Kharkiv
and Lviv hold nearly 60% of all IT specialists in the
country. But the demand for tech professionals is

constantly growing, and the industry could absorb
twice more than the 20,000 new specialists Ukraine

can offer annually.

“In general, it’s a really positive tendency. It means
the Ukrainian market can compete better with European,
Indian and American companies,” he says.

Plus, Ukrainian IT product companies, including start-
ups, have begun to develop more actively.

Kostyantyn Vasyuk, executive director at the IT Ukraine
Association, cites Ajax Systems, a Ukrainian tech company
that makes wireless security systems, as an example. It has just
opened a new research and development center in Kharkiv.

On a larger, national scale, the Ukrainian IT startup com-
munity has already produced three so-called “unicorns,”
tech startups valued at over $1 billion.

The last one recognized as a Ukrainian unicorn was
Grammarly, a firm that makes an online, artificial intelli-
gence-powered text proofreader with more than 20 million
daily users.

“Unicorns create a very important benchmark for the
industry and for investors,” says Kolodyuk, an investor
himself.

In 2019, the creation of the Ministry of Digital
Transformation of Ukraine was also a significant event for
the IT industry. It creates new opportunities for the devel-
opment of the internal market of high technologies, ac-
cording to experts.

“One of the key projects of the ministry, The State in
the Smartphone, is a potential driver for the development
of internal demand for IT services,” says the IT Ukraine
Association’s Vasyuk.

Source: Kharkiv IT Cluster
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Legal issues
Even though successful tech startups can be
born in Ukraine, they almost always leave the
country, incorporating their businesses mostly
in the United States. The reasons for that, they
say, include the lack of investments and regulation
problems at home.

For the past three years, this problem has been
raised several times in the Ukrainian parliament,
but the discussions had no effect, according to
Kolodyuk.

“Currently, the legislation is out-
dated. It is not operating in the
right way for real venture funds
(to come to Ukraine),” Kolodyuk
says.

The way to solve it, he
believes, is to create a so-
called “fund of funds”
that would raise mon-

of them

ey from international do-
nors and give it to some 20
local venture funds. This
fund would require the
Ukrainian government to
take part in financing startups and provide around 10% of the need-

ed money as well.

Such a model, the investor says, is similar to the one that has been
operating for two decades in European countries.

Kolodyuk estimates that, should the government give this fund of
funds $10 million, this body will then potentially be able to raise $500
million from other donors like the EBRD. These donors would see the
Ukrainian government’s interest as a positive sign.

The previous government discussed the creation of such a fund, but
the talks led to nothing. Now, Kolodyuk sees that the new government
has renewed its interest in the idea.

The investor also urges the Ukrainian government to discuss tax-
ing large international companies like Google, Netflix and Apple so that
conditions for both international and domestic tech industry players
are equal.

So far, however, the market has perceived attempts to introduce addi-
tional taxes on the tech community negatively. For example, when the
government suggested increasing taxes for Ukraine’s individual entre-
preneurs, it received huge pushback.

About 200,000 of Ukraine’s 1.3 million individual entrepreneurs are
tech specialists.

“We need the government to act on creating investment protections
and clear rules of the game on taxation,” says Oleg Krot, a managing
partner at tech holding Techiia.

A predictable market and a systematic approach to the development
of education in Ukraine are also on the tech industry’s “wish list.”

“Now the industry has two scenarios — to leave everything as it is
now or to change something,” says EPAM’s Antoniuk.

“Depending on this decision, the industry will either become the
driver of the economy, giving high-paying jobs, or will forever remain
yet another industry with ‘high potential.” m
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Every year
around
20,000 new tech specialists graduate
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sate the local IT industry's demand, which is currently twice as high.
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Employees of Israeli IT firm Ignite at

work in the company's Kyiv office. In
Ukraine, most of IT work is done by
individual entrepreneurs instead of regular
employees, which lets both entrepreneurs
and companies avoid payroll taxes.
(Kostyantyn Chernichkin)

By Igor Kossov
kossov@kyivpost.com

10

Tax changes on
horizon for IT
entrepreneurs

ill tax reforms help or hurt
Ukraine’s growing information
technology sector?

This question is on the mind of most tech
professionals and the companies that em-
ploy them, as the government again consid-
ers taxation changes that will affect most of
the industry.

Millions of Ukrainians work as “individu-
al entrepreneurs,” which allows them to pay
a low, simple tax rate of 5% on their work in-
come. And according to a survey by the indus-
try publication DOU, almost 90 percent of IT
earnings go to private entrepreneurs.

Alternatively, regular employees pay a
19.5% tax on their work income, while their
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employers pay an additional 22% tax on the gross salary.

In many cases, individual entrepreneur status makes sense. Many IT special-
ists have flexible conditions, do work for multiple employers, or develop their own
projects.

However, it also opens up the segment for abuse by companies, when a big firm
hires programmers as if they are simple employees but, then, asks them to register
as individual entrepreneurs to save on taxes.

And as the legality of using individual entrepreneurs is ambiguous, it creates a
tax risk: law enforcement agencies can use it as a reason to conduct searches of IT
firms, which makes room for corruption and thus discourages foreign investors.

Hence, plans to change how individual entrepreneurs are taxed have been in the
works for years. There has always been a challenge of how to separate actual indi-
vidual entrepreneurs from those who simply uses this status to save their compa-
nies’ money.

“If tax fees for IT professionals in the
simplified tax system change upward,
Ukraine will become uncompetitive on the
international IT market.”
— Konstantin Vasyuk,
executive director at IT Ukraine Association

"Every time a new administration comes to power, they say let's change IT tax-
es," said Kira Rudyk, the deputy chair of the Verkhovna Rada Committee on Digital
Transformation and head of the working group on IT tax reform.

According to the Ministry for Digital Transformation, a total of 158 individual
entrepreneurs and 59,806 employees worked for 15,423 employees in the first six
months of 2019.

A controversial bill to place individual entrepreneurs in IT into a new, higher tax
category failed in the previous parliament: it was widely criticized by the indus-
try players.

Hence, more recently, the parliamentary committee on digital transformation
and the Ministry of Digital Transformation have started working on several alter-
natives, including yet another tax category or a restructuring of payroll taxes for
companies.

Although no changes are expected to take place until the start of 2021 at the
earliest, many IT professionals are already worried about how these reforms would
be implemented. If mishandled, the changes will, at best, have no effect, and at
worst, torpedo the sector’s growth, driving companies and top talent overseas.

And ensuring the industry’s growth, according to Rudyk, is the government’s top
priority.

Pros and cons
While the low simple tax rate for individual entrepreneurs encourages business,
it’s often applied in an inconsistent, ambiguous way.

Most regular full-time employees in the IT industry are listed as individual en-
trepreneurs, which lets companies get out of paying higher taxes but also avoid
employer obligations.

“There is huge abuse here, like our own internal offshore,” said Constantin
Solyar, a tax partner at law firm Asters. “In many cases, it’s hidden employment.”

Roman Kachanovskyi, a lawyer who works for IT professionals, said that many
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Millions of
Ukrainians work

as "individual
entrepreneurs,’
which allows them
to pay a low tax rate
of 5% on their work
income. In many
cases, this status
makes sense, but it
also opens up the
segment for abuse
by companies,

when big firms asks
its employees to
register as individual
entrepreneurs to
save on taxes.

12

of them don’t fully understand tax law and are shepherded
into the individual contractor role by the companies that
employ them.

Others enjoy the simplified 5% tax rate and support it.
For many;, it’s a reason not to join the steady stream of pro-
fessional emigres leaving the country.

The system helps foreign companies hire local talent,
overrides some downsides of doing business in Ukraine and
helps with flexible working conditions. For many, individu-
al entrepreneurship is the best way to go.

Still, the gray area of using individual entrepreneurs as
employees presents a huge tax risk — tax authorities could
crack down at any moment. This discourages investment
from top firms that are strict on compliance and already
cautious about Ukraine’s weak court system.

“A significant number of investors interested in the
Ukrainian tech sector refuse to participate in investment
rounds upon finding out that employment structure in-
volves individual entrepreneurs,” Volodymyr Kryvko, man-
aging partner of Chernovetskyi Investment Group, wrote in
an email.

“At the same time, some companies remain profitable
only by using individual entrepreneurs and their liquida-
tion will significantly decrease their marginality.”

Industry caution

Industry representatives have also cautioned that over-ea-
ger changes that raise effective tax rates may cause the in-
dustry to pack up and leave.

Konstantin Vasyuk, the executive director of the indus-
try association IT Ukraine, wrote in an email that total tax
burden on IT companies' payroll funds should not exceed
10-12%.

“If tax fees for IT professionals in the simplified tax sys-
tem change upward, Ukraine will become uncompetitive on
the international IT market,” Vasyuk wrote.

Denis Belozorov, who remotely configures computers
and websites, said that a simplified tax system enables him
to work legally. He is worried about possible changes that
may make it harder for him to make a living.

"Now we have begun to feel some kind of instability," he
said. “I have not felt this since 2009, when I registered as an
entrepreneur.”

According to Belozorov, when monthly income is be-
tween $500 and $1,000, even a 5% tax increase is
significant.

Many IT professionals distrust the government's plans to
reduce reliance on individual entrepreneurs and fear that
higher taxes would go into officials' pockets.

Yulia Sychikova, the chief operating officer at big data

How come they get to
pay just 5% on their
income tax?

Don't worry, the
government will soon
bring them down to
our level.
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Individual entrepreneur income versus employee income in the IT sector

2018 - H1 2019

Regular employee

income

89%

Individual
entrepreneur income

solutions company DataRoot Labs, said had it not been for
low taxes, mobile tech professionals would have preferred
another country to Ukraine.

“Engineers can work from anywhere, the low taxes have
actually stimulated many people to stay here,” she said.

Sychikova heard some outrageous stories of what people
are willing to do to avoid taxation, including moving full
time to other countries or spending 180 days per year on a
boat in international waters.

According to her, outsource companies usually have 15%
profits and every percent tax increase hurts that margin.

"That being said,” Sychikova said, “I think that
Ukrainians and the IT sector as well have to understand
that at some point, they have to pay taxes. We have to grow
up a little and not compete just on price.”

Creating new tax group

Officials told the Kyiv Post that they hope to propose tax
changes before the year ends. But then, it might take at
least a year for the changes to come into force.

Ukraine’s State Tax Service splits entrepreneurs into four
groups depending on their revenues and line of work. The
third group is the simplest and most numerous. Private en-
trepreneurs registered in the third group pay a 5% revenue
tax and a social tax of $360 per year.

Rudyk said that her committee is working on several ver-
sions of a new tax structure for IT, to help do away with
the ambiguity of the third group and reduce the tax risk.
One option is to create a fifth group encompassing exist-
ing companies that work with individual entrepreneurs; it
would have its own tax rate.

Aleksandr Bornyakov, the deputy minister of digital
transformation in charge of developing the IT sector, said
that he is not a fan of this method because it’s “just anoth-
er employer-entrepreneur relationship, not too different
from the previous attempts.”

The bill that failed in August, for example, would also
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Average income
for individual
entrepreneurs

have create a fifth group, although it was structured differ-
ently. The idea of a fifth group highly unpopular, with 80% of
IT experts rejecting it outright, according to a DOU survey.

While officials said that this fifth group would be vol-
untary for companies, 91 percent of surveyed IT profes-
sionals believe that everyone will be forced to switch.
Kachanovskyi believes this will most likely be done
indirectly.

Taxing enterprises

Another possible method would be to stimulate compa-
nies into incorporating in Ukraine and switching their labor
force from entrepreneurs to employees, according to Rudik.
This could improve investment but has major difficulties in
making foreign companies register in Ukraine.

The challenge is how to provide a strong enough incen-
tive, as the gap between individual entrepreneur and em-
ployee taxes is extremely large. Legal professionals believe
that the state must reduce that gap before meaningful re-
forms can be effected.

Bornyakov envisions a plan to replace a tax on individ-
ual employees’ paychecks with a unified tax, which would
be lower than the current payroll taxes. Smaller enterpris-
es and companies would get to keep their individual entre-
preneur model, but larger firms would need to restructure
and use employees.

The exact cutoff has yet to be determined. Bornyakov
suggested that companies might apply to use individual
entrepreneurs if their payroll expenses are above 60% and
if 70% of their revenue comes from abroad.

He added the law would leave the actual individual en-
trepreneurs alone and they would continue to enjoy the
same tax rate.

Lawyer Solyar said that this kind of "group” tax model
for a company's total income is used in more sophisticated
economies. However, those economies also have sophisti-
cated incentives, which are absent in Ukraine. ®m

Average income

for regular
employees

Millions of
Ukrainians work
as individual
entrepreneurs,

which allows them

to pay a low tax
rate of 5% on
their work income
And according

to a survey by

the industry
publication DOU,
almost 90 percent
of IT earnings

go to private
entrepreneurs.
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www.abp.kiev.ua
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ALEKSANDR PEREMEZHKO & PARTNERS
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Ukraine
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EBRD, Ferrero S.p.A., General Electric, IFC, Norsk Solar,
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English, Russian,
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English, Russian,
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Russian, English,
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WND

English, Russian,
Ukrainian
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1994 Transport and Infrastructure, Agriculture and Land;
Shipping and Maritime; Criminal Law & White-Collar
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Geeky Deputy Minister Bornyakov seeks
to make Ukraine tech-driven economy

By Igor Kossov
kossov@kyivpost.com

his ministry’s conference room, Alexander Bornyakov, 37,

has posters of superheroes and videogame characters. But

Bornyakov isn’t just a geek — he’s a serious man with a se-
rious task.

Appointed as the new deputy minister for digital transformation
three months ago, Bornyakov has already started working on his ambi-
tion to turn Ukraine into a tech nation.

The local information technology sector is growing by up to 30% each
year and has become the country’s second-largest export industry after
agriculture. Homegrown teams are putting together innovative prod-
ucts and services on a global scale.

But Ukraine’s IT can be so much more, Bornyakov believes.

He has a tech background, having founded the marketing compa-
ny Adtelligent. He was a former board member at advertising platform
Clickky, a former managing partner at angel seed fund WannaBiz and a
former board chairman at software development firm Intersog Ukraine.

His new assignments? To increase the growth of the IT sector, which
now sits at $5.4 billion; to improve its share of the economy and to in-
crease the export of high-tech products and services from Ukraine.

Improving tech education

One major task that Bornyakov hopes to work on during his time in of-

fice is improving education. The ministry estimates that up to 40,000 IT
positions remain unfilled because there is a shortage of tech specialists
qualified to fill them. And that figure is growing every year.

Strong demand is “a good thing, the industry is literally booming,” he
said. However, it also means that “we have a shortage of public educa-
tion and private educational institutions.”

According to the deputy minister, Ukraine’s state institutions churn
out roughly 70,000 IT specialists per year and private institutions pro-
duce about 15,000. This is not enough to meet demand.

The bottleneck, he said, is mainly on the public education side.
Government universities are too slow in adapting to the needs of the in-
dustry. Many are stuck in old practices from before the global tech revo-
lution and lack sufficient courses to train people quickly and effectively
enough.

Private institutions are picking up some of the slack. But getting
a private institution off the ground requires millions of dollars and
years of working one’s way through Ukraine’s opaque and ponderous
bureaucracy.

Some online courses have popped up to fill the gap. One solution
would be to improve their partnership with existing schools. An exam-
ple is DataRoot University, developed by two former students of Kyiv
Polytechnic Institute, which now partners with it to offer data science
courses.

Taxing tech specialists
Another major factor is taxes. About 9 out of 10 IT specialists are
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Alexander Bornyakov, the deputy minister for digital
transformation, has been given the mission of boosting the growth
of Ukraine's IT industry. Bornyakov hopes that he can double the
industry's portion of Ukraine's gross domestic product in 5 years.
(Oleg Petrasiuk)

working as private entrepreneurs, regardless of whether they’re con-
tractors or full-time employees. This is an incentive for companies and
entrepreneurs alike, who can reduce their taxes and enjoy the flexibility
often demanded in the IT field.

However, using entrepreneurs as employees is legally ambiguous and
presents a tax risk, which deters major global players, strict on compli-
ance, from entering Ukraine. Also, the low tax base means that there
is less money to pay for expanding educational attainment to fuel the
industry.

Solving this problem will be a delicate balancing game of improving
how taxes are codified without driving the companies and top talent to
take their business to Ukraine’s neighboring countries. Bornyakov hopes
to revamp taxation to incentivize companies to employ more people as
regular employees and change the structure of payroll taxes to make
sure large companies pay their share — without scaring them off.

Bringing investment

Investors and tech companies say that one of the biggest limiting fac-
tors on Ukraine’s IT sector and homegrown tech companies in gener-
al is the absence of venture capital. While a shortage of venture capital
is a global problem, it’s a much bigger problem in Ukraine, because the
country literally has no way to create such funds.

“I found no appropriate laws for creating venture investment ac-
counts,” said Bornyakov. “Even if you want to find funding, you have to
go abroad.”

His goal will be to not only help create a framework for investment
capital, but also to introduce incentives and protections against legal
and financial risks, so that Ukrainian companies don’t have to register
in Cyprus or the U.S. in order to receive much-needed funding. m
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AVANGAR ~ 'ENEGADE!
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Supporters attend the match between esports team Avangar from Kazachstan
and team Renegades from Australia at the Starladder Counter-Strike-Major
tournament in Berlin on Sept. 7, 2019. The founder of NaVi, a superstar esports
team from Ukraine xander Kokhanovskyy believes esport could become the
most popular sportNMthe world in the next ten years. (AFP)
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By Alexander Query
maillard.query@gmail.com

lectronic sports, or the competitive
video game industry, is growing so
fast that some experts predict it could
become the world’s number one sport over
the next 10 years, putting even soccer out
of play.

According to a report released by global an-
alytics company Newzoo, the industry topped
over $1 billion in revenues for the first time in
2019, netting $200 million more than in the
previous year.

Teams of professional players compete
for millions of dollars, and millions of view-
ers watch live broadcasts of video game tour-
naments. Game publishers create their own
leagues and tournaments where players
compete.

To name one, Riot Games’s “League of
Legends” attracts viewership in the hundreds
of thousands, while prize pools often exceed
$1 million.

But as revenues from esports continue to
rise, the industry remains largely untamed.

From the monetization of star players to
betting and even to fixing matches, esports
faces the same issues as traditional sports
but with fewer safeguards. The industry’s re-
sponse to these challenges will shape it on lo-
cal and international levels, and Ukraine is at
the heart of this transformation.

Major esports hub
In Ukraine alone, there are two million peo-
ple following esports. According to Newzoo,
viewership during game tournaments typi-
cally reaches 1.3 million people while about
700,000 others are considered to be profes-
sional gamers.

Ukraine’s legendary esports team NaVi
is a top supplier of world-class talent.
Founded in 2009 by Kazakh Murat “Arbalet”
Zhumashevich, NaVi — short for Natus

Vincere in Latin, or “Born to Win” — is one of

the most successful teams on the planet.

Back in 2010, NaVi became the first team
to win three major tournaments in one year
in the globally popular first-person shooting
game, Counter-Strike.

The team’s most famous player is
Ukrainian Danil "Dendi" Ishutin, who is wide-
ly considered by many gaming enthusiasts as
the face of esports, inspiring a generation to
consider a professional esports career.

In 2011, Ishutin won a tournament called
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People play video
games in NaVi Bar, a
themed restaurant
dedicated to video
games, on Nov. 29,
2019. The bar was
founded by world-
famous, Ukrainian
esport team Natus
Vincere ("Born To
Conquer"). The
competitive video
game industry, or
esports, globally
topped $1 billion
dollars in 2019.
(Konstantin
Chernichkin)
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the International as part of NaVi, winning a record break-
ing $1 million in prize money with his five-person team.

The team’s founder and former CEO Alexander
“ZeroGravity” Kokhanovskyy believes Ukraine is exception-
al in the esports industry.

“We have strong players, strong teams and cool infra-
structure,” Kokhanovskyy told the Kyiv Post. He point-
ed out that the leading platform for esports tournaments,
Starladder, is based in Kyiv. Founded in 2012, the platform
broadcasts events worldwide.

For the current CEO of NaVi, Yevhen Zolotarov, Ukraine’s
success lies in the country’s socioeconomic difficulties.

“It’s all about escapism,” Zolotarov said. “When you live
in a small village in Ukraine, don’t have any social life but
have a good computer and a decent internet connection,
esports offers you a window to the world.”

The advantage for Ukrainian players rests on paradox-
es, he said.

“The arcade game machines were too expensive to set
up compared to the U.S. So we didn’t have an arcade game
revolution — Ukrainians started directly playing computer
games since they appeared.”

Another paradox is that 80% of worldwide Russian-
language gaming content is broadcast from Kyiv, making
the Ukrainian capital a major esports hub.

Geeks become rock stars

Streaming is at the heart of the esports revolution. Apart
from putting Ukraine on the industry’s map, the live broad-
casting has also given a massive popularity boost to top
video game players, transforming computer geeks into rock
stars.

Platforms like Amazon’s Twitch stream events online to
millions of viewers. And high viewership is accompanied by
massive amounts of money for star players on top of prize
money for winning competitions.

For example, star player Tyler “Ninja” Blevins gets an av-
erage of more than 72,000 viewers during competitions

ready to pay $5 per month. Having access to more than 12
million followers, he wins nets about $300,000 a month in
streaming revenue.

On the one hand, star gamer popularity attracts young
people to gaming. But on the other, Kokhanovskyy thinks it
may harm the industry.

He compared the esports industry to soccer, which both
show signs of a financial bubble.

“Some players are overvalued,” he said, referring to soc-
cer players and gamers. When their popularity increases,
the huge salary they take is at the expense of the team they
belong to.

The teams don’t earn any money when their play-
ers stream their victory, collecting funds exclusively from
sponsors instead, with which they pay the players.

Zolotarov echoes Kokhanovskyy, insisting that players
abuse their popularity by monetizing viewership.

“I think there is a very hypocritical attitude from players
in terms of monetizing their persona. They take advantage
of that, and it’s a kind of abuse. They just use their image
and use their fan base to profit from that.”

Zolotarov underlines the need for regulation on that
matter.

“If you’re getting contracts from sponsors, you already
getting money, and then you open up your Twitch chan-
nel and get money out of it too,” he said. “There should be
a clause in the contract saying everything you’re doing on
Twitch, that’s the money (of the CEO).”

Wild West
Regulating esports is impossible without taking into ac-
count the key feature of the games.

In mainstream sports like soccer, parties own teams and
stadiums but nobody owns the sport itself. In esports, pub-
lishers own the games, which gives them total control of
league regulations.

And while some experts do call for governing bodies to
regulate the games, Zolotarov laughed at the idea. For him,
esports is like the Wild West.

“There are basically no rules,” he said. “Nobody knows
how to operate this huge machine with tons of players and
billions of dollars involved. Nobody has real solutions, and
nobody’s really working on that. It is incredibly difficult to
work this out.”

He then referred to the Hearthstone scandal, when
heavyweight U.S. gaming company Activision Blizzard sus-
pended a Hongkonger player over a statement supporting
pro-democracy protesters in his region in October 2019.

Despite a tournament victory, the player saw his prize
money confiscated and was banned from participating in
international tournaments for 18 months, a punishment
rolled back after an international outcry from players.

Still, publishers’ absolute control over games makes the
industry virtually impossible to independently regulate the
competitions without their consent.
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Match fixing
Betting in esports is essentially the same thing as gam-
bling, except it is a lot harder to monitor.

What makes esports betting different is that gamers
place online bets using customised weapons, known as
“skins.” They purchase these skins for cash and place bets
on esports matches with these skins through an online fo-
rum. After a match, one can then exchange the skins for
money.

The skins have become a virtual currency like chips in
a casino, with rare items sometimes worth thousands of
dollars.

Match fixing is also widespread in esports. On Aug. 24,
2019, Australian police arrested six men suspected of fix-
ing games. They face up to ten years in prison if convict-
ed. Police alleged that the men arranged the outcomes of
matches during a tournament, and placed bets on their
own matches.

Another suspicious case is the iBuyPower and
NetCodeGuides teams scandal: back in 2014, iBuyPower
was heavily favored to win the match, but lost instead.

The strange strategies of the esports team, which played
way under its level, attracted attention at the time of the
match.

Texts exchanged between players of both teams fi-
nally revealed that the game had been rigged to let
NetCodeGuides win, so they could share the money from
the bets.

According to U.K.-based lawyer lan Smith, speaking to
the U.K. Guardian newspaper, match fixing follows two

patterns: individual players or teams seeing an opportunity

to rig a particular outcome of a game and financially back
themselves, and higher-level activity, where gambling syn-
dicates bribe players.

In 2016, he estimated that illegal betting in esports
could be worth as much as $2 billion. ’:W
In 2017, the ProDota Cup, organized by _1’ ’
ProDota Cup, was under suspicion
of letting teams fix games, but
its’ chief executive released
a statement saying the
team concerned had
been obliged to sign
contracts leading to
heavy fines if match
rigging was proven.
Kokhanovskyy,

however, does not
think it’s a big deal.
If players are found

guilty, the executive

ittty
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suggests simply ban- g\‘
ning them for life o

from taking part in
tournaments.
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Lucrative, unregulated business

Esport is a self-feeding business: publishers own games
played in tournaments, players pay to participate in a game
they already paid for and viewers pay for a subscription to
watch gamers play.

For marketers able to navigate this nascent landscape,
the payoff can be huge, and the sharp rise of the industry
attracts big business names to the market.

Around 82% of the industry’s revenue comes from ad-
vertising, sponsorship and media rights, globally generat-
ing over $800 million so far in 2019.

Sponsors like Red Bull, Intel and Samsung are already
firmly entrenched in esports, with more big names to
come. Its explosive growth has also started catching the
eye of big-spending marketers, like Louis Vuitton, who re-
leased a collection of outfits and trophies for Riot Games’
"League of Legends" on Dec. 10.

Branding expert Graham Hitchmough believes that
around 70% of esports $650 million revenue comes from
brand investment and thinks that alliance is likely to be-
come the norm.

As aresult, 2019 is believed to be just the beginning of
“a market that will continue to attract brands across all in-
dustries,” Newzoo CEO Peter Warman said in a report re-
leased on Feb. 12.

Kokhanovskyy sees it as the biggest sport discipline in-
troduced to the world over the last decade. However, de-
spite the serious amounts of money involved, esports is yet
to be taken seriously by lawmakers and regulators.

In the words of Zolotarov, as big and promising as it is,
“it is still an embryo.” m

The competitive video game industry is growing so fast that some
experts predict it could become the world’s number one sport over the
next 10 years, even putting soccer out of play.
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A humanoid, robot powered by artificial
intelligence and named Sofia talks to the
media during a press conference in Kyiv
on Oct. 11, 2018. Sofia was developed by
Hong Kong company Hanson Robotics.
Ukrainian firms are also working on Al
products, Grammarly and Ring Ukraine
are the most vivid examples. (UNIAN)

By Igor Kossov
kossov@kyivpost.com
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Ukrainian Al
struggles to
overcome local,
global problems

artificial intelligence, or sim-

ply Al, companion can detect

a user's emotions and help
millions of people suffering from loneliness.

Al can gather business intelligence to help
sales specialists work with clients.

A smart, Al-powered proofreading service
can learn on the fly and help people become
better writers.

All three of these ideas have been developed

or are under development in Ukraine. The
country’s tech startups — particularly those
focused on artificial intelligence — have been
spreading their wings and drawing much-
needed global attention to the country’s tech
talent.

Outsourcing companies, which write code
for Western clients, may still have the most
employees in Ukraine’s tech industry. But
product companies have surpassed them in
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valuation over the past two years, according to DataRoot
Labs, a company which helps clients develop Al and big
data solutions.

Meanwhile, Ukrainian-made companies like Grammarly
and GitLab have achieved the lofty status of “unicorns,” be-
ing valued at over $1 billion. Other firms have attracted
tens of millions in investments.

“Although outsource is still dominating the market...
my hope is that after the first big success exit stories, that
trend will reverse itself and more people with quality fun-
damentals will take a risk of starting their own business,”
said Max Frolov, the co-founder of DataRoot Labs.

Ukraine’s focus on Al is similar to global trends. Today,
even tech companies that don’t put out an Al product, of-
ten use it to power their core business model.

“There are a lot of opportunities for the creation of
products based on artificial intelligence and Big Data both
in Ukraine and worldwide,” Volodymyr Kryvko, the manag-
ing partner of Chernovetskyi Investment Group, wrote in
an email.

Still, Ukraine is hamstrung by local and global
challenges.

IT professionals bemoan the country's unreliable legal
system, ambiguous taxation of entrepreneurs, lagging ef-
forts to improve education at public institutions and the
lack of venture capital. Globally, investors are growing
warier of investing in early startups.

Strength to strength
For all its challenges, Ukraine’s status as a tech center has
consistently improved, according to global metrics.

The analytics site Startup Ranking found that Ukraine
occupies the 43rd place globally by total number of start-
ups, with 259 companies. In this regard, Ukraine is ahead of
Estonia, Latvia, the Czech Republic, Lithuania and Belarus.

StartupBlink, an online startup ecosystem map, found
that Ukraine rose by four positions to 31st place, compared
to 2018. Meanwhile, Kyiv has jumped 29 places up to 34th
position, coming in ahead of Melbourne, Denver, Shanghai
and Dublin.

The Tech Ecosystems guide found that, in 2018, $290
million was invested in Ukrainian startups, compared to
$265 million in 2017 and $268 million for the 2014-2016
period. The guide forecasts that, by 2025, the Ukrainian
IT industry will export $8.4 billion worth of products and
services.

“During this year, we have had an opportunity to get
several signals which are very important for the market —
these are investment rounds of Ajax, Murka, Grammarly
and people.ai,” Kryvko wrote. “Ukrainian technology com-
panies continue to grow and attract more and more atten-
tion from investors and consumers outside Ukraine.”

Grammarly, which produced an Al-driven writing aid, at-
tracted $90 million in October. Ajax Systems, which makes
a highly regarded electronic security system, got $10 mil-
lion from Horizon Capital in March. Murka, a social casino
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developer, was acquired by the giant Blackstone Group in
March. And people.ai, which uses an Al platform to boost
the effectiveness of salespeople, attracted $60 million in
May and is now valued at $500 million.

According to Dmitry Kozlovksy, the general director of
Valtech Ukraine, the country is 11th among 50 countries
with the best developers and 6th in the world in best pro-
grammer ratings on the TopCoder ranking.

Silicon ceiling

Still, Ukraine is unlikely to break into the big boys’ club.
The only serious startup ecosystems are in a handful of
places in the world, said Alexander Soroka, the CEO of
Startup.Network, a professional network for participants
on the venture market.

“Our problem is not with startups,” said Soroka. “Our
startups are no dumber and no worse (than in other coun-
tries). The problem for the whole world is with business
venture (capital) — it exists only in a handful of countries.”

Soroka said the world has two major tech startup eco-
systems — the U.S., with half of the world’s unicorns, and
China, with a quarter of them. Next, small ecosystems in
England and India have 5% and 4% of unicorns, respective-
ly. Then the very small ecosystems, France, Germany and
Israel have 2%, 2%, and 1%, respectively.

Other countries’ ecosystems are negligible by compari-
son, he said. Even Western European countries are far from
the U.S. in tech startup development because of slower de-
cision making and a smaller appetite for risk. Ukraine’s
embryonic ecosystem is even farther behind.

Tech startups

“need to
oW
Don't get your hopes up &
about the vyshyvanka. Once we
get our investments, we're going
straight to California

Most Ukrainian
innovators

move abroad

as soon as they
find recognition
because, they

say, of poor legal
frameworks for
the protection

of intellectual
property and

few investment
opportunities. This
includes startups
like Grammarly
and GitLab, which
were developed by
Ukrainians, but are
incorporated in the
United States.
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in fertile soil that is constantly watered with startup in-

vestment rounds,” said Soroka. “And ours is starting from

a very arly stage, with angel investors. And finding them is

very challenging, not to mention later rounds.”
Insufficient protection of private investments, raid-

er risks and a lack of intellectual property protections all

round out the list of drawbacks.

“Early stage funding is extremely scarce and
entrepreneurs have to prove what they have
like never before.”

— Yulia Sychikova, DataRoot Labs COO

Global shortage

The problems aren’t exclusively Ukrainian. Globally, the
world has seen a decrease in venture activity and a ten-
dency to invest in companies that already have a finished
product and, in some cases, revenue, according to DataRoot
Labs COO Yulia Sychikova. IT professionals told the Kyiv
Post that it’s getting increasingly difficult to launch one’s
own company.

“Compared to foreign markets (Israel), we have extreme-
ly few exits. Many startup projects do not even go through
the launch phase, not to mention attracting investors,” said
Valtech’s Kozlovksy

He says this indicates an “underdeveloped IT ecosystem”
and a lack of incentives in the country.

The companies that do make it usually incorporate out-
side Ukraine to be closer to their markets and investors and
to avoid Ukraine’s dodgy courts and bureaucracy.

Early stage financing is very hard to come by, said
Sychikova. While Ukraine had a few attempts at launching
incubators, most of them closed. This is in line with glob-
al trends.

“Over the past few years, there has been a shift — most
of the funds shifted to investing in late seeds and Series
A, when the companies already have traction, products or
revenue.”

Seed funding refers to initial capital that an investor
puts into a startup. In late seed funding, the enterprise typ-
ically has already figured out its market and product. Series
A refers to the first round of venture capital. At this point
the company has a product, possibly a revenue stream and
wants to grow and expand.

Seed funding has been drying up globally, she added, as
investing in tech is even more risky. Most venture capital
funds have been unprofitable historically. Ukrainian teams
that are passionate about products turn to other countries
for acceleration, including Germany, Estonia or Chile.

“Early stage funding is extremely scarce and entrepre-
neurs have to prove what they have like never before,” she
said.

Moreover, Ukraine lacks the legal structure to accom-
modate venture capital funds, according to Alexander
Bornyakov, a deputy minister for digital transformation.

A lack of experience or workable ideas is the other major
limiting factor. While some Ukrainian startups have dem-
onstrated that they can overcome all the other challenges
set before them with a good enough product, their experi-
ences are characteristically rare.

“In my opinion, the main obstacles to develop newly cre-
ated companies are lack of experience of the founders and
unviability of the idea,” Kryvko wrote. “In particular, this is
what venture investors are for.”

Some help is at hand. On Dec. 2, the Ukrainian Startup
Fund (USF), which has a total budget of $18 million, began
accepting grant applications from local tech startups. The
state-owned fund will provide selected startups with grants
ranging from $25,000 to $75,000 to boost development.

Launched by the Cabinet of Ministers, the USF provides
pre-seed and seed funding for Ukrainian tech firms, mean-
ing that the money will go to early-stage startups that only
have prototypes of future products and need capital to de-
velop their products further. Every startup has to have
an element of tech and can be on the periphery of oth-
er industries and IT, including adtech, fintech, internet of
things and big data. The startups also have to be registered
in Ukraine with at least 50% Ukrainian ownership.

Setting up abroad
For most tech startups, there is little chance that they will
register and stay in Ukraine.

Most companies want to go where the markets and the
investors are, and they are not in Ukraine. The local market
for tech products and services is very small by comparison
to the United States.

Even in the U.S., most startups and investors only rec-
ognize 2 jurisdictions — Delaware and California, with 90%
of U.S. startups registered in Delaware due to its preferen-
tial taxes and laws that protect investments. Other juris-
dictions and countries do not suit most tech companies,
said Soroka.

Sychikova agreed, saying that companies incorporate in
places with good legal ecosystems where they feel more
protected than in Ukraine.

Most have a Ukrainian entity as well, drawing on the skill
and comparatively low cost of Ukrainian engineers. These
back offices branch typically do the work that costs the
company money, while revenue is made elsewhere.

Still, Soroka does not think that this is a bad thing. The
fact that Ukrainian teams are developing projects here is a
positive for the country.

“Development takes place here, the back office is here,”
he said. “If the money is flowing, if people are paying in-
come taxes, then everything is fine.” m
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Ukrainians dressed like fantasy, mystical
and video game heroes attend a festival
in Kyiv on Sept. 21, 2019. As gaming is
becoming increasingly mainstream,

the video game industry is booming in
Ukraine. However, the weak intellectual
property rights policy harms its meteoric
rise. (Volodymyr Petrov)

By Alexander Query
maillard.query@gmail.com
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Weak intellectual
property protections
hamper Ukraine’s video
game industry

eople love video games — after all,
they are ready to pay billions of dollars
annually for this entertainment.

In 2018 alone, the global gaming industry
generated $43 billion in revenues. Around 14
million Ukrainians chipped in, spending $160
million on games and gaming hardware.

Ukrainians, however, are not only playing
games — they are creating them, too.

Over the last several years, more than 30
new game development companies have ap-
peared in Ukraine, and some 20,000 people
here actually work on developing video games
for computers and gaming consoles like Sony

PlayStation and Microsoft Xbox.

Some of the games made in Ukraine, in
fact, have earned huge popularity in the West.
This includes a shooter set in Chernobyl,
“S.T.A.LK.E.R.,” and the strategy game
“Cossacks,” both created by Ukrainian GSC
Game World. Ukrainians have also been devel-
oping the video game series “Metro 2033.”

International developers like French
Ubisoft, German Crytek and Belarusian
Wargaming are tapping into Ukraine’s talent,
too. They have opened offices here.

Taking all of this into account, research
companies estimate that the gaming market
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will only continue to grow in terms of revenue and the
number of players, especially in the popular mobile sector,
where games are developed for smartphones and tablets.

But there is a problem that holds Ukraine’s gaming in-
dustry back from faster growth: poor protection of intellec-
tual property, the lifeblood of this industry.

High-tech work of art
Like all the tech companies, game design firms struggle
against piracy and infringements of intellectual property
rights by competitors.

But the challenge of protecting intellectual property
rights in game development lies in the complexity of video
games — there is more to them than meets the eye.

“An idea has the same right to be defended as
a house or a piece of land”

— Tymofiy Mylovanoy,

Ukraine's economy minister

Julia Semeniy, a lawyer at the Asters law firm, points out
that a typical game is a combination of raw programming
code and visual art. So game developers must protect not
only the code, but also images, sounds, texts and scripts.

“Any game involves various intellectual properties, soft-
ware first of all, but also characters, game environments
and other graphics,” Semeniy told the Kyiv Post. Copying
any of them may potentially be copyright infringement.

Concept artist and game designer Jane Lysa agrees. She
told the Kyiv Post that teaming up with a lawyer is a neces-
sity when it comes to creating characters and dealing with
potential employers in this industry.

For Lysa, intellectual property theft has been “a common
practice” in the Ukrainian gaming industry.

“Our judicial system doesn’t care that much about intel-
lectual property rights,” she said.

The best way artists can protect themselves so far is to
use their celebrity status to warn others about dishon-
est companies, she thinks. But for that to work, the artists
should be famous, which is not the case for the majority of
people in this profession.

Copyright respect

To protect intellectual property, Lysa urges Ukraine’s gov-
ernment to involve specialized lawyers in creating proper
laws, as the biggest challenge is to ensure efficient protec-
tion of copyrights in court.

The difficult part is that visual art is something that
can be accidentally copied — for example, when two sepa-
rate game designers are inspired by the same science fic-
tion novel. The laws will have to foresee such cases. If they
are not addressed properly, this could severely restrict
competition.

“Different people from different parts of the planet can

come up with a similar idea,” Lysa said. “Everybody has the
same visual library.”

Asters’ Semeniy thinks that improving intellectual prop-
erty rights protection in Ukraine will require complex and
systematic efforts. It’s not just about asking lawyers to pre-
pare laws. It starts with proper education, an evaluation of
people working in the sector and even judicial reform.

A complex issue

Although the community of lawyers is working to protect
business and create favorable case law, the experience of
judges need to improve, too.

There have been considerable efforts to launch a spe-
cialized intellectual property court and it is crucial for this
process to be completed, Semeniy said.

And in July 2019, the Ukraine Alliance Against
Counterfeiting and Piracy (UAACP) started doing just
that. It released a report advocating for the creation of the
Intellectual Property Court as a top priority. It is demand-
ing that the selection of judges be completed by the end of
2019.

But protecting intellectual property isn’t just a lo-
cal cause. It’s an international matter: the EU Ukraine
Association Agreement contains intellectual property
rights norms, and Ukraine has to align its legislation with
them in order to develop trade with the EU.

During a meeting with the UAACP in July 2019, EU rep-
resentatives complained about the slow implementation
of Ukraine’s commitments and said the country needs to
speed up.

The EU representatives also emphasized “that intellec-
tual property rights infringements result in severe losses
to the Ukrainian economy, decreasing investment and gov-
ernment revenues, and killing jobs in the creative and in-
novative industries.”

Semeniy, in turn, said that intellectual property protec-
tion is specifically important for startups, as they form the
country’s most crucial asset. One cannot expect serious in-
vestments without proof of efforts to protect intellectual
property, she added.

At the recent Kyiv Post Tiger Conference, held in Kyiv on
Dec. 10, Economy Minister Timofiy Mylovanov concurred.

Mylovanov said that Ukrainians must start respecting in-
tellectual property rights.

“We watch pirated movies, we listen to pirated mu-
sic and we think it’s the norm,” Mylovanov said. “Even
the government has pirated software, downloaded from
Russian websites.”

The minister said he thinks Ukrainians should change
their mentality.

“Culturally, we need to get serious in enforcing (respect
of the work of others),” he said. “An idea has the same right
to be defended as a house or a piece of land.”

In the video game industry, Lysa insists that ethics are
critical for growth: “As soon as our ethics level goes up, ev-
erything will go up, and we will thrive even more.” B
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